ST 02-0078-GIL 04/03/2002 MANUFACTURING MACHINERY & EQUIPMENT

Under the Retailers’ Occupation Tax Act, the manufacturing machinery and equipment
exemption is available for machinery and equipment used primarily (over 50% of the time) in
the manufacturing or assembling of tangible personal property for wholesale or retail sale or
lease. See 86 Ill. Adm. Code 130.330. (Thisis a GIL).

April 3, 2002

Dear XxXxxXx:

This letter is in response to your letter to PERSON dated January 4, 2001. PERSON
requested that we respond to your inquiry. The nature of your letter and the information you have
provided require that we respond with a General Information Letter, which is designed to provide
general information, is not a statement of Department policy and is not binding on the Department.
See 2 lll. Adm. Code 1200.120(b) and (c), which can be found on the Department's website at
www.revenue.state.il.us/Laws/regs/part1200/.

In your letter, you have stated and made inquiry as follows:

| am horrified your letter was misplaced for over a week! Please accept my apologies -
and | hope | am not too late to ask for a 60 day extension of time to complete my reports
and filing of Sales Taxes.

| an trying to verify the rules for our compliance. | have read the Sales and Use Tax
Deskbook 2000-2001, by the American Bar Association Section of Taxation. The
following are my findings:

14-424 Machinery, Equipment and Tools Used in Manufacturing.

The sale of tangible property, l.e., machinery & tools, used primarily in manufacturing is
exempt from tax.

AAA represents. (agency agreement) the manufactures of packaging machines. We sell
the machines, installed the machines on customers site - and then continue our
relationship providing service (repairs, maintenance & updating) and spare parts.

Our customers are in the pharmaceutical and cosmetic industries. These machines are
used in manufacturing. See enclosed examples of machine types.

In preparing our compliance, | need to understand what is taxable. It reads to me the
machines are not, however | can not determine the call on spare parts or service repair
work. | enclose an example invoice of each - perhaps this will help in your
determination?



| urgently need to understand this to prepare my report for 1998-2001, and to have my
future reports accurate. | am also not clear if freight is taxable. Regarding service - are
the hours not taxable? What about the charges of travel expense (our invoices show
technician and travel expenses item by item)?

Thank you very much in advance.

Under the Retailers’ Occupation Tax Act, the manufacturing machinery and equipment
exemption is available for machinery and equipment used primarily (over 50% of the time) in the
manufacturing or assembling of tangible personal property for wholesale or retail sale or lease. See
86 Ill. Adm. Code 130.330, enclosed. The exemption also extends to repair and replacement parts as
long as the parts are incorporated into machinery and equipment that is exempt under the regulation.

“Manufacturing” is defined as the production of any article of tangible personal property,
whether such article is a finished product or an article for use in the process of manufacturing or
assembling a different article of tangible personal property, by procedures commonly regarded as
manufacturing, which changes some existing material or materials into a material with a different use,
form, or name. These changes must result from the process in question and be substantial and
significant.

Generally, the use of machinery or equipment to effect a direct and immediate physical change
upon the tangible personal property to be sold will be considered to constitute an exempt use under
the manufacturing machinery and equipment exemption. Hand tools do not qualify for the exemption.
However, pneumatic hand tools or electric powered hand tools used primarily in manufacturing or
assembling may qualify for the exemption.

Machinery and equipment used to place tangible personal property to be sold into the
packaging in which that property is normally sold, where such machinery or equipment is used as a
part of an integrated manufacturing process, can qualify for the manufacturing machinery and
equipment exemption. See 86 Ill. Adm. Code Section 130.330(d)(3)(E).

Retailers’ Occupation Tax and Use Tax do not apply to receipts from sales of personal
services. Under the Service Occupation Tax Act, servicemen are taxed on tangible personal property
transferred incident to sales of service. For your general information we are enclosing a copy of 86
lll. Adm. Code Part 140 regarding sales of service and Service Occupation Tax.

The purchase of tangible personal property that is transferred to service customers may result
in either Service Occupation Tax liability or Use Tax liability for the servicemen, depending upon
which tax base the servicemen choose to calculate their liability. Servicemen may calculate their tax
base in one of four ways: (1) separately stated selling price; (2) 50% of the entire bill; (3) Service
Occupation Tax on cost price if they are registered de minimis servicemen; or, (4) Use Tax on cost
price if the servicemen are de minimis and are not otherwise required to be registered under Section
2a of the Retailers' Occupation Tax Act.

Using the first method, servicemen may separately state the selling price of each item
transferred as a result of sales of service. The tax is based on the separately stated selling price of
the tangible personal property transferred. If servicemen do not wish to separately state the selling
price of the tangible personal property transferred, those servicemen must use the second method
where they will use 50% of the entire bill to their service customers as the tax base. Both of the
above methods provide that in no event may the tax base be less than the cost price of the tangible



personal property transferred. Under these methods, servicemen may provide their suppliers with
Certificates of Resale when purchasing the tangible personal property to be transferred as a part of
the sales of service. Upon selling their product, they are required to collect the corresponding Service
Use Tax from their customers. See 86 Ill. Adm. Code 140.106.

The third way servicemen may account for their tax liability only applies to de minimis
servicemen who have either chosen to be registered or are required to be registered because they
incur Retailers’ Occupation Tax liability with respect to a portion of their business. Servicemen may
qualify as de minimis if they determine that their annual aggregate cost price of tangible personal
property transferred incident to sales of service is less than 35% of their annual gross receipts from
service transactions (75% in the case of pharmacists and persons engaged in graphic arts
production). See, 86 Ill. Adm. Code 140.101(f) enclosed. This class of registered de minimis
servicemen is authorized to pay Service Occupation Tax (which includes local taxes) based upon the
cost price of tangible personal property transferred incident to sales of service. Servicemen that incur
Service Occupation Tax collect the Service Use Tax from their customers. They remit the tax to the
Department by filing returns and do not pay tax to suppliers. They provide suppliers with Certificates
of Resale for the property transferred to service customers. See 86 Ill. Adm. Code 140.108.

The final method of determining tax liability may be used by de minimis servicemen that are
not otherwise required to be registered under Section 2a of the Retailers’ Occupation Tax Act.
Servicemen may qualify as de minimis if they determine that their annual aggregate cost price of
tangible personal property transferred incident to sales of service is less than 35% of their annual
gross receipts from service transactions (75% in the case of pharmacists and persons engaged in
graphic arts production). Such de minimis servicemen may pay Use Tax to their suppliers or may
self-assess and remit Use Tax to the Department when making purchases from unregistered out-of-
State suppliers. Those servicemen are not authorized to collect “tax” from their service customers
because they, not their customers, incur the tax liability. Those servicemen are also not liable for
Service Occupation Tax. It should be noted that servicemen no longer have the option of determining
whether they are de minimis using a transaction by transaction basis. See 86 Ill. Adm. Code
140.1009.

A sale of service on exempt manufacturing machinery and equipment is also exempt from
Service Occupation Tax. See 35 ILCS 115/2.

As a technical proposition, handling charges represent a retailer’s cost of doing business, and
are consequently always included in gross charges subject to tax. See, 86 Ill. Adm. Code 130.410.
However, such charges are often stated in combination with shipping charges. In this case, charges
designated as “shipping and handling,” as well as delivery or transportation charges in general, are
not taxable if it can be shown that they are both separately contracted for and that such charges are
actually reflective of the costs of shipping. To the extent that shipping and handling charges exceed
the costs of shipping, the charges are subject to tax. As indicated above, charges termed “delivery”
or “transportation” charges follow the same principle.

The best evidence that shipping and handling or delivery charges have been contracted for
separately by purchasers and retailers are separate contracts for shipping and handling or delivery.
However, documentation that demonstrates that purchasers had the option of taking delivery of the
property, at the sellers’ location for the agreed purchase price, plus an ascertained or ascertainable
delivery charge, will suffice. If retailers charge customers shipping and handling or delivery charges
that exceed the retailers’ cost of providing the transportation or delivery, the excess amount is subject
to tax.



Expenses, such as travel expenses, that are separately reimbursed by your customer are not
taxable.

| hope this information is helpful. The Department of Revenue maintains a website, which can
be accessed at www.revenue.state.il.us. If you have further questions related to the lllinois sales tax
laws, please contact the Department's Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter Ruling regarding your
factual situation, please submit all of the information set out in items 1 through 8 of Section
1200.110(b).

Very truly yours,

Melanie A. Jarvis
Associate Counsel

MAJ:msk
Enc.



